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§6. Notwithstanding the provisions of any general, special or local law to the
contrary, the assessor, or the person or body having custody and control of the
assessment roll at the time that this act takes effect, may conform the assessments of
property to comply with theA pro%/isions of this act, upon notice to thé owners of such
property. If the changes are made to the roll after the levy of taxes, corrected tax
bills may be issued and, where appropriate, refunds made. Judicial review of any such
changes shall be brought as provided in article seven of the real property tax law.

§7. This act shall take effect on January first, nineteen hundred eighty-five
and shall apply to assessment rolls prepared on the basis of taxable status dates

oceurring on or after such date.

REPEAL NOTE: Paragraph (d) of subdivision
twelve of section one hundred two of the
real property tax law, proposed to be
repealed by this act, defines as real
property certain telephone and telegraph
equipment. Section four hundred
seventy of the real property tax law,
proposed to be repealed by this act,
provides a ceiling assessment on
telephone and telegraph central office
equipment, station equipment, station
apparatus, station connections and
private branch exchanges. The assessed
value of suech property may not exceed
the assessment thereof as of December
thirty-first, nineteen hundred seventy-
four except in cases of tax district-wide
revaluations.
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Memorandum

STATE oF NEW YORX
STATE BOARD OF
EQUALIZATION AND ASSESSMENT

December 20, 1983

TO: County Directors of Real Property Tax Services
FROM: Robert L. Beebe, Counsel

SUBJECT: AT&T Divestiture

As you are undoubtedly aware, on January 1, 1984, the dives-
titure of AT&T will take effect. At this time, we do not have
any documentation which provides information concerning the
actual transfer of title ©0f telephone property and equipment.
Accordingly, it is not clear what effect this event will have on
real property tax administration.

We are now reviewing the issues involved (e.g., the effect
on the ceiling assessments imposed pursuant to section 470 of
the RPTL), and we will be meeting with industry and local gov-
ernment representatives within the next few weeks.

In the interim, we recommend that there be no change in the
assessment of telephone egquipment, although some of it may be
involved in the divestiture. If it is subsequently determined
that the taxable statusof some or all of the equipment in a
particular assessing unit has changed, we will so advise you.

The tentative assessments of this type of property will, of course,
remain subject to administrative and judicial review.

Please advise all assessors within your County.

83-24



Moemorandum

STATE OF NEW YORK
LXECUTIVE DIPARTMEIT

DIVISION OF EQUALIZATION AND ASSESSMENT

February 2, 1984

TO: County Directors and Assessors
FROM: Robert L. Beebe, Counsel

'SUBJECT: Telephone Equipment

In my memorandum of 'December 20, we recommended no change in the
assessment of telephone equipment pending further investigation by our staff. Based
upon further research and a series of meetings with representatives of the industry, we

now have information which may assist you in determining whether or to what extent
you should assess telephone equipment.

L BACKGROUND

On January 3, 9 and 30, our staff met with tax managers from New York
Telephone (NY Tel), AT&T Information Systems (ATTIS) and AT&T Communications,
Ine. (ATTCOM), respectively. From these meetings and our own research, we have
learned that two contemporaneous developments are changing the telephone industry.

Divestiture

The first of these - divestiture - is one with which you probably have some
familiarity. As a result of the judieially supervised break-up of the Bell System, the
twenty-two Bell Operating Companies (BOCs), such as NY Tel, are no longer a part of
that system. Property and equipment previously used for both local and long distance
calling has been divided between the BOCs and AT&T based upon a determination of
whether the "predominant use" was a local or long distance service.

In preparing the 1984 assessment roll, it will be necessary for you to take into
account the fact that some of NY Tel's central office equipment has been transferred
to AT&T Communications of New York, Ine. It is our understanding that NY Tel and

ATTCOM of NY are in the process of identifying the jurisdictions in which NY Tel
central office equipment has been transferred.
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FCC Decisions

In addition to the divestiture, however, you should also be aware that there has
been a series of decisions issued by the Federal Communications Commission (FCC)
which may affect real property tax administration. Summarily stated, those decisions
deregulated the sale and leasing. of customer premises equipment (CPE), which
includes "station apparatus" (the ordinary telephone handset and related equipment
located on the subseriber's premises) and "private branch exchanges" (PBXs).

However, the FCC decisions also required AT&T to create a separate subsidiary
if it wished to engage in deregulated, competitive marketing of CPE and enhanced
services, such as electronic publishing. That subsidiary is ATTIS.

NY Telephone (NY Tel) and AT&T Information Svstems (ATTIS)

Assessors in villages and cities with a January taxable status date have by now
received memos from John Greene of NY Tel and Douglas Krey of ATTIS advising you
of the recent transfer of ownership of some of NY Tel's equipment to ATTIS. It is our
understanding that title was conveyed as of January 1, 1884, The equipment

transferred included "station apparatus" and PBXs (collectively referred to as CPE, as
noted above). '

These types of equipment, together with "station connections" (drop wires from
the telephone pole to the bloek and wires from the bloek to the house wire), were once
referred to collectively as "station equipment”. Note that ownership of the station
connections was not transferred to ATTIS. Thus, it is imprecise to say NY Tel has
transferred title to all of its "station equipment.”

In the next several years, NY Tel will amortize "station connections”" out of its
rate base. Because of both this amortization and the transfer of the station apparatus
and PBXs to ATTIS, it is the contention of NY Tel that the assessment of its telephone
station equipment which is subject to the "470 ceiling” should be eliminated.

It is the position of ATTIS that the station apparatus and PBXs so conveyed are
personal property because ATTIS is not a "utility" and, therefore, under a series of
New York judicial decisions its equipment does not qualify as real property under

‘section 102 of the RPTL.

RPTL, §102(12)(d)

Since 1881, the term "real property" has been defined to include certain
telephone and telegraph equipment, namely "lines, wires, poles and appurtenances’,
Beginning in the late 1530's, the courts issued a series of opinions construing the word
"appurtenances” as including central office equipment and equipment leased to and
located on the premises of a subscriber to telepnone service, including the ordinary
wall or desk telephone instrument in the home.

That interpretation remained unchanged until 1976, when the Court of Appeals
declared that portable plug-in phones owned by a subscriber and located on that
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subscriber's premises are not real property subject to taxation. In subsequent cases,
the Court has said that:

(1) . seetion 102(12)(d) is "aimed principally at expanding the definition of
real property with respect to utility companies"; and

(2) the only other telephone equipment which would constitute a
telephone "appurtenance" within the meaning of the RPTL is that which is
"incorporated as part of the real estate’.

RPTL, §470

Section 470 establishes a ceiling or maximum taxable assessed value equal to the
1974 assessment, on specified categories of telephone equipment, namely:

- central office equipment
station equipment*
station apparatus
station connections
private braneh exchanges

With the exception of "station equipment" (see footnote), these are terms of art
derived from the Uniform System of Accounts established by the New York State

Public Service Commission (PSC) for telephone and telegraph companies (16 NYCRR,
Chapter VI, Subchapter E). ’ '

The exemption authorized by section 470 was enacted in 1873 in response to
complaints of the telephone companies that they were being unfairly taxed for two
reasons: (1) that the court decisions in the 1930's and 1940's had unjustly extended the
definition of real property to include telephone equipment which would have been
considered personal property at common law; and (2) that since 1968, the FCC had
permitted private vendors (e.g. Tandy/Radio Shack; GTE) to sell CPE which often
went unassessed. Since these competing vendors did not have to concern themselves
with property tax liability, the telephone companies contended that they (the
companies) were at a competitive disadvantage in the CPE market.

1. AT&T INFORMATION SYSTEMS (ATTIS)

ATTIS contends that it is not a "utility company” because it is not regulated and
is not in the business of transmitting telephonic services. If ATTIS is correct, the case
law described above with respect to section 102 of the RPTL requires that the
telephone equipment of ATTIS located on a subseriber's premises be considered

* As | have mentioned above, the term station equipment is, in fact, an "umbrella"

term which includes the three types of equipment listed below it. This was confirmed
by both industry reps and the PSC who said that the term was in use before the time
that the three other categories were separately identified.
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- personal property. (Note that there can be no question that the telephone instruments

sold by ATTIS - as opposed to these it is leasing to subsecribers - are not real property).

In a December 1983 decision, the FCC concluded that the marketplace for CPE
had become inecreasingly competitive and that continued regulation of CPE was not
necessary and could impede the further growth of this competition. It also noted that
in a prior (1980) decision, the FCC had reguired AT&T to establish a separate .
subsidiary if it wanted to engage in deregulated, competitive marketing of CPE and
enhanced services, such as electronic publishing. ("Enhanced services" in very simple
terms is combined data processing and communications services).

In the 1983 decision, the FCC declined to permit state regulatory bodies, such
as New York’s PSC to "tariff" or regulate ATTIS' participation in the CPE
marketplace. However, the FCC itself imposed certain limitations on the rentals or
prices chargeable by ATTIS for embedded (i.e., in place) CPE, for a two year
"transitional” period (through 1985). In paragraph 80 of its decision, the FCC notes
that "after the transition, ATTIS will be in a position to recover its costs in the
competitive marketplace because it will have complete pricing flexibility".

- Under New York law, a "utility company" is variously defined as one subject to
the "jurisdiction, supervision and regulations" of the PSC (Public Service Law, §2(23))
one which "sells . .. telephony or telegraph . . . or furnishes . . . telephone or telegraph
service™ (Tax Law §186-a(2)). The Legislature has said that the scope of this latter
definition was intended to cover non-regulated persons or companies "ecompetition with
ordinary utilities”. Based upon the decisions of the FCC, it is clear that ATTIS is not
subject to such regulation by the PSC. Similarly a "telephone corporation” is one
which owns, operates or manages "any telephone line or part of telephone line used in
the eonduct of the business of affording telephonie communication for hire" (Public
Service Law, §2(17); see also, Transportation Corporations Law, §25). It does not
appear that ATTIS is a "telephone corporation”.

Nevertheless, we note that ATTIS is a wholly owned subsidiary of AT&T; that its
leased equipment had been real property in the hands of its parent company; that at
least some of the directors of the two companies are the same; and that during the
two-year transition period, ATTIS' participation in the CPE marketplace will remain
subject to those restraints or regulations imposed by the FCC. Whether those would
lead a court to define ATTIS as a "utility" for that period is unclear. Therefore, at
this time, we are reluctant to say categorically that the CPE leased by ATTIS to
subscribers is not real property. We recommend that you review the information in

this memo with your municipal attorney and make a considered judgment as to how to
proceed. ‘

III. NEW YORK TELEPHONE (NY Tel)

The equipment still owned by NY Tel in your assessing unit remains subject - to
some extent - to the assessment ceiling provisions of section 470. As we have
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suggested in several of our Opinions, administration of section 470 has been a problem
since its enactment (see, e.g., 6 Op.Counsel SBEA No. 7; 5 Op.Counsel SBEA No. 10).
This can only be exacerbated by the divestiture and the FCC decisions, developments
clearly not anticipated in 1973.

With respect to NY Tel, we are confronted with at least two specific and
difficult questions. The first of these, already alluded to, is the taxable status of
"station connections". The second is the application of the "470 ceiling" where some
but not all of the property subject to the ceiling is transferred to another company (in

the case of the central office equipment, the transfer is to a new entity, ATTCOM of
N.Y.).

There are several situations which have been called to our attention. One is
where separate ceilings were established in 1974 for each category of telephone
equipment. Where that is the case, we believe that the leased station apparatus and
PBXs located on subseribers' premises and transferred to ATTIS, if assessable at all, is
to be assessed to ATTIS. (Whether the ceilings for those categories are then assigned
to ATTIS or deleted entirely from your roll will depend upon whether you have
concluded that ATTIS' equipment is real or personal property).

Another consideration will be the assessment of NY Tel station connections. If
you coneur in NY Tel's assertion that such equipment, which is in the process of being
amortized out of the company's rate base, is not real property, there should be no
assessment for station connections on your 1984 roll. Otherwise, the ceiling
assessment for station connections should remain.

A third possibility is that of one aggregate ceiling having been established for all
telephone equipment (or at least all "station equipment™) in 1974. If that was the case,
and some of that equipment has been transferred to ATTIS. or ATTCOM of N.Y., we
believe it is incumbent upon NY Tel to establish to what extent (if any) the value of its
remaining equipment exceeds the ceiling assessment. To the extent that it does, the
ceiling applicable to NY Tel would have to be reduced.

IVv. CONCLUSION

We regret that we are unable to issue a definitive opinion resolving the myriad
issues created by the break-up of the Bell System and the FCC decisions deregulating
what was once the exclusive realm of the telephone companies (i.e., the selling and
leasing of CPE). We have attempted here to frame the issues, provide some
background and offer possible approaches. We are reluctant to reach a conclusion
based upon case law and statutes issued and enacted at a time and under
cireumstances distinet from the unique factual situations at hand.

Whatever your decision, NY Tel and ATTIS, of course, retain their right to
administrative and judicial review. There is likely to oe litigation and there may be
State legislation to resolve these issues. We will continue our efforts to keep you

informed of any developments. If you have any further questions, please contact our
Bureau of Legal Services at (518)474-8821.

34-6



DAVID GASKELL STATE OF NEW YORK
EXECUMVE IRECTOR EXECUTIVE DEPARTMENT

DIVISION OF EQUALIZATION AND ASSESSMENT

AGENCY BUILDING #4-EMPIRE STATE PLAZA
ALBANY, NEW YORK 12223

ROBERT L. BEE3E

COUNSEL

Meay 4, 1984

TO: County Directors and Town Assessors
FROM: Robert L. Beebe, Counsel

SUBJECT: Telephone Equipment

As you are undoubtedly aware, the divestiture of AT&T took effect on January 1,
1984. As a result, New York Telephone and AT&T Information Systems are notifying
local assessment officials as to their interpretation of the impact of divestiture upon
the continued taxation of certain categories of telephone property. Based upon
research and & series of meetings with representatives of the industry, we have

information which may assist you in determining whether or to what extent you should
assess telephone equipment.

I.  BACKGROUND

On January 3, 9 and 30, our staff met with tax managers from New York
Telephone (NY Tel), AT&T Information Systems (ATTIS) and AT&T Communications,
Ine. (ATTCOM), respectively. From these meetings and our own research, we have
learned that two.contemporaneous developments are changing the telephone industry.

Divestiture

The first of these - divestiture - is one with which you probably have some
familiarity. As a result of the judicially supervised break-up of the Bell System, the
twenty-two Bell Operating Companies (BOCs), such as NY Tel, are no longer a part of
that system. Property and equipment previously used for both local and long distance
calling has been divided between the BOCs and AT&T based upon a determination of
whether the "predominant use" was a local or long distance service.

In prepering the 1984 assessment roll, it will be necessary for you to take into
account the fact that some of NY Tel's central office equipment has been transferred
to AT&T Communications of New York, Inc. It is our understanding that NY Tel and
ATTCOM of NY are in the process of identifying the jurisdictions in which NY Tel
central office equipment has been transferred.
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FCC Decisions

In addition to the divestiture, however, you should also be aware that there has
been a series of decisions issued by the Federal Communications Commission (FCC)
which may affect real property tax administration. Summarily stated, those decisions
deregulated the sale and leasing of customer premises eguipment (CPE), which
includes "station apparatus" (the ordinary telephone handset and related equipment
located on the subseriber's premises) and "large private branch exchanges" (PBXs).

However, the FCC decisions also required AT&T to create a separate subsidiary
if it wished to engage in deregulated, competitive mametlng of CPE and enhanced
services, such as electronic publishing. That subsidiary is ATTIS.

NY Telephone (NY Tel) and AT&T Information Systems (ATTIS)

Assessors in towns with a May taxable status date have by now received a memo
from Michael Fortier of NY Tel advising you of the recent transfer of ownership of
some of NY Tel's equipment to ATTIS. Those of you who are village assessors as well,
received from Douglas Krey of ATTIS in December notification of this transfer.
However, at the present time, no similar notification has been made to town assessors
by ATTIS. It is our understanding that title was conveyed as of January 1, 1884. The

equipment transferred included ”stanon apparatus” and PBXs (collectively referred to
as CPE, as noted above).

These Lypes of eqmpment together with "station connectlons“*, were once
referred to collectively as "station equipment”. Note that ownership of the station
connections was not transferred to ATTIS. Thus, it is imprecise to say NY Tel has
transferred title to all of its "station equipment.”

In the next several years, NY Tel will amortize "station connections” out of its
rate base. Because of this amortization, the ownership by some customers of their
station connections, and the transfer of the station apparatus and PBXs to ATTIS, NY
Tel claims that its network terminates at the house block (regardless of the fact that
it does own property on the customers' side of that block, i.e., the inside wire).
Accordingly, it is the contention of NY Tel that the assessment of its telephone
station equipment which is subject to the "470 ceiling” should be eliminated.

*  Until recently, the property reported as "station connections” included (1) the

outside drop wire from the telephone pole or buried cable to the house block, and (2)
the inside wire from the house block to the junction box (i.e., the box on the wall to
which the phone wire is connected). However, on October 6, 1983, the FCC ordered
the drop wire pertion of "station connections™ be reported as aerial or buried cable
depending upon its point of origin. Therefore, only the inside wire remains subject to

the operation of section 470 end the drop wire is now fully taxable.
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It is the position of ATTIS that the station apparatus and PBXs so conveyed are
personal property because ATTIS is not a "utility" and, therefore, under a series of

New York judicial decisions its equipment does not qualify as real property under
section 102 of the RPTL. ’

RPTL, §102(12)(d)

Since 1881, the term "real property” has been defined to include certain
telephone and telegraph equipment, namely "ines, wires, poles and appurtenances.
Beginning in the late 1930's, the courts issued a series of opinions construing the word
"appurtenances” as including central office equipment and equipment leased to and
located on the premises of a subscriber to telephone service, including the ordinary
wall or desk telephone instrument in the home.

That interpretation remained unchanged until 1976, when the Court of Appeals
declared that portable plug-in phones owned by a subscriber and located on that

subscriber's premises are not real property subject to taxation. In subsequent cases,
the Court has said that:

(1) section 102(12)(d) is "aimed principally at expanding the definition of
real property with respect to utility companies™; and

(2) the only other telephone equipment which would constitute a
telephone "appurtenance™ within the meaning of the RPTL is that which is
"neorporated as part of the real estate".

RPTL, §470

Section 470 establishes a ceiling or maximum taxable assessed value equal to the
1974 assessment, on specified categories of telephone equipment, namely:

central office equipment
station equipment*
station apparatus

station connections
private branch exchanges

With the exception of "station equipment" (see footnote), these are terms of art
derived from the Uniform System of Accounts established by the New York State

* As I have mentioned above, the term station equipment is, in fact, an "umbrella"

term which includes the three types of equipment listed below it. This was confirmed
by both industry reps and the PSC who said that the term was in use before the time
that the three other categoeries were separately identified.
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Public Service Commission (PSC) for telephone and telegraph companies (16 NYCRR,
Chapter VI, Subchapter E). '

1. AT&T INFORMATION SYSTEMS (ATTIS)

ATTIS contends that it is not a "utility company"” because it is not regulated and
is not in the business of transmitting telephonic services. If ATTIS is correct, the case
law described above with respect to section 102 of the RPTL requires that the
telephone equipment of ATTIS located on a subscriber's premises be considered
personal property. (Note that there can be no question that the telephone instruments
sold by ATTIS - as opposed to those it is leasing to subseribers - are not real property).

In a December 1983 decision, the FCC conciuded that the marketplace for CPE
had become increasingly competitive and that continued regulation of CPE was not
necessary and could impede the further growth of this competition. It also noted that
in a prior (1980) decision, the FCC had required AT&T to establish a separate
subsidiary if it wanted to engage in deregulated, competitive marketing of CPE and
enhanced services, such as electronic publishing. ("Enhanced services" in very simple
terms is combined data processing and communications services).

In the 1983 decision, the FCC declined to permit state regulatory bodies, such
as New York's PSC to M™ariff" or regulate ATTIS' participation in the CPE
marketplace. However, the FCC itself imposed certain limitations on the rentals or
prices chargeable by ATTIS for embedded (i.e., in place) CPE, for a two year
"transitional” period (through 1985). In paragraph 80 of its decision, the FCC notes
that "after the transition, ATTIS will be in a position to recover its costs in the
competitive marketplace because it will have complete pricing flexibility™.

Under New York law, a "utility company"” is variously defined as one subject to
the "jurisdiction, supervision and regulations™ of the PSC (Publiec Service Law, $2(23))
one which "sells . .. telephony or telegraph . .. or furnishes . .. telephone or telegraph
service” (Tax Law §186-a(2)). The Legislature has said that the scope of this latter
definition was intended to cover non-regulated persons or companies "competition with
ordinary utilities". Based upon the decisions of the FCC, it is clear that ATTIS is not
subject to such regulation by the PSC. Similarly a "telephone corporation” is one
which owns, operates or manages "any telephone line or part of telephone line used in
the conduct of the business of affording telephonic communication for hire" (Public
Service Law, §2(17); see also, Transportation Corporations Law, §23). It does not
appear that ATTIS is a "telephone corporation®.

Nevertheless, we note that ATTIS is a wholly owned subsidiary of AT&T; that its
leased equipment had been real property in the hands of its parent company; that at
least some of the directors of the two companies are the same; and that during the
two-year transition period, ATTIS' participation in the CPE marketplace will remain
subject to those restraints or regulations imposed by the FCC. Whether those would
lead a court to define ATTIS as a "utility" for that period is unclear. Therefore, at
this time, we are reluctant to say categorically that the CPE leased by ATTIS to
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subscribers is not real property. We recommend that you review the information in

this memo with your municipal attorney and make a considered judgment as to how to
proceed.

III. NEW YORK TELEPHONE (NY Tel)

The equipment still owned by NY Tel in your assessing unit remains subject - to
some extent - to the assessment ceiling provisions of section 470. As we have
suggested in several of our Opinions, administration of section 470 has been a problem
since its enactment (see, e.g., 6 Op.Counsel SBEA No. 7; 5 Op.Counsel SBEA No. 10).
This can only be exacerbated by the divestiture and the FCC decisions, developments
clearly not anticipated in 1973.

With respeet to NY . Tel, we are confronted with at least two specific and
difficult questions. The first of these, already alluded to, is the taxable status of
"station connections”. The second is the application of the "470 ceiling” where some
but not all of the property subject to the ceiling is transferred to another company (in

the case of the central office equipment, the transfer is to & new entity, ATTCOM of
N'Y‘)‘

There are several situations which have been called to our attention. One is
where separate ceilings were established in 1974 for each category of telephone
equipment. Where that is the case, we believe that the leased station apparatus and
PBXs located on subsecribers' premises and transferred to ATTIS, if assessable at all, is
to be assessed to ATTIS. (Whether the ceilings for those categories are then assigned
to ATTIS or deleted entirely from your roll will depend upon whether you have
concluded that ATTIS' equipment is real or personal property).

Another consideration will be the assessment of NY Tel station connections. If
you coneur in NY Tel's assertion that such equipment, which is in the process of being
amortized out of the company's rate base, is not real property, there should be no
assessment for station connections on your 1984 roll. Otherwise, the ceiling
assessment for station connections should remain.

A third possibility is that of one aggregate ceiling having been established for all
telephone equipment (or at least all "station equipment™) in 1974. If that was the case,
and some of that equipment has been transferred to ATTIS or ATTCOM of N.Y., we
believe it is incumbent upon NY Tel to establish to what extent (if any) the assessment
ceiling exceeds the value of its remaining equipment. To the extent that it does, the
ceiling applicable to NY Tel would have to be reduced.

We are aware, however, of some reluctance on NY Tel's part to provide
assistance in dividing a station equipment ceiling among the specific categories of
telephone equipment. We offer, as one possible method, an allocation based upon the

original cost balances in these accounts as reported to the PSC by the company. For
example:
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Year ended December 31, 1982 (latest data available)

Py

Account 231 Station Apparatus 1,031,999,191 33.9%
Account 232 Station Connections 1,664,264,600 54.7%
Account 234 Large PBXs 345,754,281 11.49%
3,042,018,072 1009

(Source: New York Telephone Annual Report to the PSC, p. 18, Sch.303)

or:

Year ended December 31, 1974 (basis for ceiling assessment)
Account 231 Station Apparatus 708,156,121 35.6%
Account 232 Station Connections 944,811,072 47.4%
Account 234 Large PBXs 337,958,380 17.0%
1,890,925,573 -100%

(Source: New York Telephone Annual Report to the PSC, p.18).

Thus, using the percentages derived from the 1982 New York Telephone Annual
Report to the PSC, if your assessment for station equipment on the current rell was
$10,000, that ceiling would be apportioned as follows:

Station Apoaratus .
$10,000 x 33.9% = $3,390 ceiling assessment;

Station Connections .
$10,000 x 54.7% = $5,470 ceiling assessment;

Large PBXs
$10,000 x 11.4% = $1,140 ceiling assessment.

Of course, these allocation percentages are derived from Statewide [igures; however

until NY Tel comes forward with those on a tax district basis, you are left with little
choice but to use what information is available to you.

1Iv. CONCLUSION

We regret that we are unable to issue a definitive opinion resolving the myriad
issues created by the break-up of the Bell System and the FCC decisions deregulating
what was once the exclusive realm of the telephone companies (i.e., the selling and
leasing of CPE). We have attempted here to frame the Issues, provide some
background and offer possible approaches. We are reluctant to reach a conclusion
based upon case law and statutes issued and enacted at a time and under
circumstances distinet from the unique factueal situations at hand.
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Whatever your decision, NY Tel and ATTIS, of course, retain their right to
administrative and judicial review. There is likely to be litigation and State legislation
has been introduced to resolve these issues.*

We will continue our efforts to keep you informed of any developments. If you

have any further questions, please contact our Bureau of Legal Services at (518)474-
8821.

84-11

*Both Assembly Bill No. 10664 (Hockbrueckner) and 11269 (Rules Committee at
request of State Board) would amend section 102(12)(d) of the RPTL to remove station
apparatus and PBXs from the definition of real property while repealing section 470
and thus eliminate the ceiling assessment on station connections and central office
equipment.
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STATE OF NEW YORK
EXECUTIVE OERARTMENT

DHVISION OF EQUALIZATION AND ASSESSMENT

September 18, 1984

TO: Assessors and County Directors
FROM: Robert L. Beebe
SUBJECT: Legislation re: Assessment of Telephone Equipment
This is to advise you of 1984 legislation (chapter 895) affecting the assessment
and taxation of telephone equipment subject to the provisions of section 470 of the

Real Property Tax Law.

Classification of telephone eguipment

In previous memos (February 2 and May 4, 1984), we advised you of the
uncertainty of the taxable status of telephone equipment transferred to a non-utility.
The most significant change brought about by chapter 895 is a legislative declaration
to the effect that "470 equipment" which was taxable real property on 1983
assessment rolls remains taxable real property for purposes of assessment rolls
completed and filed in 1984, notwithstanding that there may have been a transfer of
ownership (other than such property now owned by the customer). You will recall that
the courts in New York have concluded that telephone and telegraph equipment is real
property only if owned by a utility, and that AT&T Information Systems (ATTIS) - one
of the transferee's of New York Telephone's telephone equipment - claims that it is
not a utility and, accordingly, not subject to any real property tax on its equipment.

Changes to Rolls/Tax Payments

The new law authorizes assessors or other persons having custody and control of
the assessment roll to "eonform the assessments of property ‘to comply with the
provisions of this act."” More specifically, to conform those assessments to new
subdivision 2 of section 470 whieh reads as follows:

2. Any telephone or telegraph central office
equipment, station equipment, station apparatus,
station connections and private branch exchanges
assessed subject to the provisions of this section
which was taxable on assessment rolls completed,
verified and filed in nineteen hundred eighty-three,
which is transferred to an owner engaged in the
telephone or telegraph business or in the business of
selling or leasing said property, notwithstanding
whether such transferee is considered a utility, shall
be deemed taxable under the provisions of
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paragraph d of subdivision twelve of section one
hundred two of this chapter on assessment rolls
completed, verified and filed in nineteen hundred
eighty-four. The pro rata portion of the transferor's
nineteen hundred seventy-four assessment or
assessments or revaluation adjusted nineteen
hundred seventy-four assessment or assessments
associated with such transferred property based on
the percent of the total nineteen hundred eighty-
four assessment attributable to the transferred
property may be assessed to the transferee and the
tax thereon shall then be paid by the transferee and
upon payment of the tax by the transferee the
assessment or assessments upon and tax payable by
the transferor shall be reduced accordingly.

Thus, the new law authorizes the issuance of new tax bills if the assessor decides
to apportion the assessment as set forth below. Furthermore, if payment in full from
New York Telephone has already been received, pro rata refunds shall be made. For

purposes of this act, the provisions of the "Correction of Errors Law" (RPTL,
§§550-559) are suspended

Apportionment of assessment/Pro-ration of taxes

Pursuant to section 932 of the RPTL, assessors may apportion an assessment of
real property {(and collectors may accept the corresponding pro-rated tax liability)
"orovided the person offering to pay such tax shall furnish a particular specification of
such part" (RPTL, §332)*. For example, a person who has-acquired or transferred part
of a parcel after taxable status date, in order to ensure payment of his part of any tax
ligbility, may seek such an apportionment.

The faget that the property in question may be unique (i.e., telephone equipment
as compared to the ordinary land and improvement parcel) is irrelevant to the matter.
- Either the transferor (New York Telephone) or the transferee (in the case of station
equipment, ATTIS; in the case of central office equipment, ATTCOM) mlo'ht seek an
apportionment of the assessed value of such equipment.

As we understand the current situation, New. York Telephone has provided each
assessor with the Company's proposed apportionments. According to information
provided by Mr. Michael Fortier of New York Telephone, those apportionments are
based upon total book cost of the equipment (as reported to the PSC) as compared to
the book cost of the equipment transferred to either ATTIS or ATTCOM. With respect
to central office equipment, because the PSC required the Company to report
information on a municipal basis, the proposed apportionments are based upon book
cost reported for each town or city. In the case of station equipment, however, which
is reported as a mass account, the proposed apportionments are based upon a

* Section 832 applies to apportionments involving munieipal tax liability; section 1304
provides to the same effect with respect to school taxes.



Statewide* aggregate ratio of book cost of equipment transferred to total book cost of
such equipment.

YOU ARE NOT OBLIGATED TO APPORTION THE ASSESSMENT IN QUESTION,
I[F YOU ARE NOT SATISFIED THAT THE PROPOSED APPORTIONMENT IS
ACCURATE OR REASONABLE. However, if you are satisfied, you may proceed to an
apportionment. You should notify your tax collecting officer(s), New York Telephone
and the transferee(s) of the amount of the apportioned amounts.

As a result, we suggest the following step-by-step approach for the appropriate
changes to of assessment and tax rolls in the event you decide to honor New York
Telephone's request for apportionment. Since your most immediate concern is the
current school tax levy, our example** assumes that these bills are already in the
mail.

Step #1: Notify the appropriate school
district and its tax collecting officer of the request
for apportionment;

Step #2: Transmit to the distriet and its tax
collecting officer a statement of the apportionment
with a direction to the tax collector to make the
appropriate entries on the roll;

Step #3: Advise the tax collecting officer of
his or her responsibility to prepare a new tax bill for
New York Telephone based upon the apportionment,

" mark it "eorrected tax bill", and send it to New
York Telephone.

Step #4: Prepare a notice of assessment
informing ATTIS that such assessment  is in
accordance with chapter 895 of the Laws of 1984
which classifies station equipment as taxable real
property subject to the assessment ceiling provisions
of RPTL, section 470. The notice should also advise
ATTIS that while no administrative review is
authorized by chapter 895, judicial review under
RPTL, Article 7 is available.

For town and county purposes, steps #2 and 4 may be followed prior to the
preparation of tax bills and warrants. This will prevent having to follow the remaining
steps later this year or early 1985.

* Exclusive of New York City, Nassau County and Suffolk County.

** For simplicity's sake, this example refers to New York Telephone and ATTIS and a
station equipment assessment currently in the name of New York Telephone only.
However, the procedure is equally applicable to an apportionment with respect to
ATTCOM and may be used, as well, to restore assessments which were entirely
removed from the roll.



Assessment Review

Chapter 835 authorizes judicial review, pursuant to Article 7 of the RPTL, of
any changes made in accordnace with the new law. No provision is made for
administrative review. Accordmglv, we assume that an owner will have 30 days from
the date as of which the change is entered on the roll to com mence such a proceeding.

School and Special Distriet Levies

If you elect to apportion any "470 equipment” assessments, you should
comparably pro rate school and special district shares, maintaining the district to
distriet percentage of the original assessment.

For example, assume a "470 equipment™ of $100,000 in a Town, broken down
among four school districts as follows 40,000; 30,000; 20,000 and $10,000. After
determining that the original New York Telephone assessment should be divided 80%
to New York Telephone and 40% to ATTIS, the school distriet assessment should bes

1983 " New York Telephone ATTIS

#1 24,000 16,000
49 18,000 12,000
43 12,000 ~ 8,000
#4 5,000 - 4,000
What to Do

Chapter 895 resolved but one (and that only temporarily) of the many guestions
resulting from the dramatic changes in the telephone industry in the past few years.

That question, of course, is the classification for 1884 of transferred station
equipment and central office equipment.

As indicated, with or without chapter 895, assessors have had the authority to
apportion any assessed value provided they were satisfied that there has been a partial
transfer or acquisition of title to what had been assessed as one parcel and that they

were provided with sufficiently specific information to make an appropriate
determination.

Whether or not you act in accordance with New York Telephone's request for an
apportionment, your assessment may become the subject of litigation. As you are all
aware, New York Telephone has followed up its complaints to the boards of assessment
review with petitions for judicial review under Article 7. If an apportionment is made,
it seems highly likely that the new assessee (be it ATTIS or ATTCOM) will challenge
that assessment (with or without payment of the corresponding tax liabilities).

If you have any questions concerning this memorandum, please contact our
Bureau of Legal Services at (518)474-8821.
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outli
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ment
That
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Assessment of Telephone Eguipment

On page three of our memorandum of September 18, 1984, we
ned the administrative procedures to be followed if the
sor elects to apportion an assessment of telephone eguip-
subject to the provisions of section 470 of the RPTL.
outline should have included the following step:

Step #5: For Town and County tax rolls and bills, users

of a computer system (ARLM) may submit the changes now to
apportion the assessment. This will insure the appropriate
billing later. For example, a typical situation may require
a reduction on the assessment of the NY Telephone parcel
and the creation of a new parcel or parcels for ATTIS and/or
ATTCOM. Care should be given to balancing out the total
assessment among the parcels, and attention paid to school
and special district apportionment also.





